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HealthCareCosts:SayNoToHB4o5,JustMoret.Tortru@
"Tort Reform" Hasn't Lowered Health care costs rn Montana
Montana has "tort reform" - the Montana Medical Association's July/August 2009
newsletter (www.mmaofficeoffice.org) touts some 45 special pieces of legislation
enacted to protect health care providers - calling them \'qualitatively .bet[er, than
measures in almost all states." Those include the most restrictive cap on non-
economic damages in the country, attorney fees and costs for "frivolous" lawsuits
and a special "court" (the Medical Legal Panel) to screen all malpractice cases.
According to the MMA'S most recent statistics, medical matpractice claims in
Montana have been relatively consistent over the past 10 years, with 122 claimsfiled in 2009, actually 25o/o fewer claims than in 1999, even though the number
of health care providers has increased 27o/o in those years.
Now, with 'better' protections than almost all other states, and with the number
of malpractice cases actually proportionately decreasing, you would think that
Montana's health care costs would be significantly lower'tnan states without the
kind of "reforms" being asked for. Well,lhe you would be wrong. Montana,s per
capita health care cost is $5,080 per year. Wyoming has virtually none of the
Montana protections (no caps on damages, no spetial 'court', etc), yet their per
capita health care cost is $5,265. {here are the'"significant'i health care cost
savings of Montana's tort reform? ' :

One of the new myths is that so-called "defensive medicine" is a significant factorin health care costs. Supposedly doctors order unnecessary tests and medicalprocedures as a means to avoid lawsuits. And of course, the only cure for
defensive medicine is to limit or deny the rights of persons who have been
harmed by medical negligence. , ,.

But, there just aren't any facts to baik up the claim that defensive medicine is asignificant factor in health care costs.

The Congressional Budget Office called the evidence of defensive medicine ..not
conclusive," and s.ummarized, "On the basis of existing studies and its own
research, CBo believes that savings from reducing deiensive medicine would bevery small." Researchers at Dartmouth College echoed these conctusions, saying,"The fact that we see very little evidence or ri,idespread physician exodus ordramatic increases in the use of defensive medicine in response to increases instate malpractice premiums places the more dire predictions of malpractice
alarmists in doubt."

The Government Accountability Office (GAO) has issued similar statementsquestioning the occurrence of defensive medicine, saying, the overall prevalence
and costs of defensive mediqif a hqv.e.not been reiiaoiy ,i"asured, and ..study
results cannot be generalizdd'to edtimate the extent and cost of defensive
medicine practices across the health care system." The GAO reported that even"officials from AMA [American Medical Rssotiation] and several medical, hospital,and nursing home associations told us that defensive medicine exists to somedegree, but that it is difficult to measure."
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To the extent that defensive medicine does exist, research has found that the
motivation behind it is not liability but rather a desire to simply help a patient or,in some cases, boost physician income. One government agency found'that when
doctors ordered.!es!s they almost alfrays did so because oimedical indications,
and only one half of one percent of all cases involved doctors who ordered tests
due solely to medical negligence concerns,

Doctors may actually practice defensively because it generates more income,
according to the GAO. They identified revenue-enhanling motives as one of the
real reasons behind the utilization of extra diagnostic tests and procedures.

In Florida, health authoritieg,determined diagnostic-imaging centers and clinical
labs were ordering additional tests because the majority were physician-owned
and the tests provided a lucrative stream of income. Federal law.now prohibits
the referral of Medicare patients to certain physician-owned facilities, many of
which charge double the amount in lab fees.

When the Kaiser Foundation looke-d q.t the numbers behind rising health care
costs, the top factors^tha!IhpV camg-up with were 670/o higher ipending onprescription drugs,59o/o higrief speriaing for hospitals, 4}oio higher speriding forphysicians, 23o/o higher spending for belter technology, and q{vo higher inslrance
company profits. Defensive medicine didn't even make their radar icreen.

rf defensive medicine is actually so prevatent, you have to ask, isn't itfraud to order medical proceduies that are not-medically necessary? It isunder Medicare: - r- _, ,ul

"It shall be the obtigation oiln, ila;; care practitioner and any otherperson . . . who provides health care seryices for which payment may be made(in whole or in part) under this Act, to assure, to the extent of his auihority that
services or items ordered or provided by such practitioner or person to
beneficiaries and recipients under this Act . . . will be provided economically
and only when, and to the ext6nt, medically necessary.,,
Section 42 U.s.c. g 1320c_?{?x1),:,:i,

"[N]o payment may be made under paft A or part B for any expenses incurred for
items or services . . . which . . . are not reasonable and necessary for thediagnosis or treatment of illness or injury or to improve the funttioning of amalformed body member.,' i _

Section 42 U.S.c. g 139sy(aXlXS)* i

could it be that defensitil-.oi"iiie is more like defensive driving -prudence and safety are the main factors, not fear of liability?

AI Smith, MTIA, 439-3124, Sila@mt.net . ;:i.rt
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In June 2010, the Archives of Internal Medicinepublished another in a long line of anonymous
doctor "surveys" conceived by organized medicine, seeking responses to questions about the
very hot button political topic of "defensive medicine" and medical malpractice lawsuits.l Like
all such surveys, its purpose was to give the impression of a scientifically conducted poll so the
results could be trotted out before lawmakers to demonstrate support for the pollsters; pre-
defined legislative agenda - i.e., restrictions on patients' regal rights

While anonymous doctor surveys provide the principal foundation for the argument that
widespread "defensive medicine" exists, credible organrzations who have looked into the issue
have had a very hard time identi$ring pervasive "defensive medicine," especially when managed
care companies are paying the bill. For example, the Congressional Budget Office found tiny
health care savings - "0.3 percent from slightly less utilization of health care services" - if severe
tort reform were passed nationally. According to the CBO, if there is any problem at all, it's
with Medicare, specifically its emphasis on "fee-for-service" spending, whireas private managed
care "limit[s] the use of services that have marginal or no benefit to patients (some of which
might otherwise be-provided as 'defensive medicine')." This is consistent with what many other
studies have found.2

But there is another issue. In these anonymous surveys, doctors never actually identify specific
tests or procedures they have coirducted for the primary purpose of avoiding a lawsuit, let alone a
service they would no longer perform if severe "tort reformi *.r" enacted. There is no better
illustration of this than the June 1, 2009, the New Yorker magazine article called "The Cost

'See,MarkCrane,'NewStudyFindsgl%ofPhysiciansPracticeDefensiveMedicine,'MedscapeToday,June28,
20 I 0 ; http ://www.meds cape.com,/viewarti cle/1 2425 4.
'When the GAO nied to find evidence of "defensiye medicine," it noted, "Some officials pointed out that factors
besides defensive medicine concems also explain differing utilization rates of diagnostic and other procedures. For
example, a Montana hospital association official said that revenue-enhancing -otirr"r ,* "n.oo.ugi 

the utilization
of certain types of diagnostic tests, while officials from Minnesota and California medical associations identified
managed care as a factor that can mitigate defensive practices. According to some research, managed care provides
a financial incentive not to offer treatments that are unlikely to have medical beneffi." Anatysis of Medrcal
Malpractiee: Implications of Rising Premiums on Access to Health Care, General Accounting Office, GAO-03-836,
Released August 29, 2003.



Conundrum; What a Texas town can teach us about health care," by Dr. Atul Gawande. This
widely-circulated article exploie"d why the town of McAllen, Texas "was the country's most
expensive place for health care." The following exchange took place with a group of doctors and
Dr. Gawande:

"It's malpractice," a family physician who had practiced here for thirty-three years said.
"McAllen is legal hell," the cardiologist agreed. Doctors order unnecessary tests just to
protect themselves, he said. Everyone thought the lawyers here were worse than
elsewhere.

That explanationpazzled me. Several years ago, Texas passed a tough malpractice law
that capped pain-and-suffering awards at two hundred and fifty thousand dollars.

Didn't lawsuits go down? "Practically to zero," the cardiologist admitted. "Come on,' the
general surgeon finally said. "We all know these arguments are bullshit. There is
overutilization here, pure and simplp.'lDoctors, he said, were racking up charges with
extra tests, services, and procedures."'

In other words, while doctors may tell pollsters that tests are done to avoid lawsuits, digging
further usually reveals that there are other factors at work.a

Even respected pollsters and polling organizations have been criticized for bias in pushing
surveys like this, and with good reason. s, What's more, several years ago the General

' http://www.newyorker.com./reporting/2009/06/01/090601fa-fact-gawan de Seealso, "Physicians still fear
malpractice lawsuits, despite tort reforms," Heahti Affairs, September 2010, which found that doctors have a "fear
of suits that seems out of proportion to the actual risk of being sued." several explanations are suggested. One
squarely blames the medical societies/lobbyists, which continuously hype the risk of lawsuits to generate a lobbying
force to help them advocate for doctors' liability limits, i.e., "tort reform." A second possible explanation offered by
the authors is that doctors will "exaggerate their concem about being sued, using it as a justification for high-
spending behavior that is rewarded by fee-for-service payment systems. . .. A third explanation relates to well-
documented human tendencies to overestimate the risk of rare events and to be particularly fearful of risks that are
unfamiliar, potentially catastrophic, or difficulrto conhol. Lawsuits are rare events in a physician's career, but
physicians tend to overestimati ttre likethdod of efreriencing them. Surveys of the publicdemonstrate much higher
levels of fear of dying in an airplane ciash than inB,car accident, even though the latter fate is far more likely.
Severe, unpredictable, uncontrollablddienti ard associated with a feeling of dread that higgers a statistically
irrational level of risk aversion."
o 

See., e.g., Office of Technology Assessment (OTA), U.S. Congress, Office of Technology Assessment, Defensive
Medicine and Medical Malpractice, OTA-H--6O2 (1994) C'OTA found that most physicians who 'order aggressive
diagnostic procedures . . . do so primarily because they believe such procedures are medically indicated, not
primarily because of concems about liability.' The effects of 'tort reform' on defensive medicine 'are likely to be
small."'
5 The Connecticut Law Tribune,which serves that.Eate's entire legal community, once called such "tort reform"
surveys a "pitiful excuse to drum up uuinformed public sentiment, to create a lawyer-bashing frenzy which, when
the dust settles, will simply mean tha! Soters wifl fipd out they have lost their fundamental rights of redress." "Vox
Populi Justice," Connecticut Law Tribuie, Febriiary 5, 2001. ln 1997, the New York State Bar Association, which
represents both the defense and plaintiffs' bar, criticized polls conducted by John Zogby for New York's major
business "tort reform" coalition, New Yorkers for Civil Justice Reform G\TYCJR). Richard Behn, who headed
Numbercrunchers, a national polling organization, said, "Although John Zogby is a respected pollster, the survey he
prepared for New Yorkers for Civil Justice Reform is clearly designed to test voter response to a set of arguments
designed to enhance the positions of New Yor\ers for Civil Justice Reform. There are no counter arguments
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Accountability Office condemndd anonyii8us "defensive medicine" doctor surveys, noting
everything from low response rates ( 10 and 1 5 percent) to the general failwe of surveys to
indicate whether physicians engaged in "defensive behaviors on a daily basis or only rarely, or
whether they practice them with every patient or only with certain types of patients.i'6 ffre CaO
also noted that those who produced and cited such surveys "could not provide additional data
demonstrating the extent and costs associated with defensive medicine."

In fact, there is even more reason to'Ue lkfttical. That is because if these doctor surveys are to
be believed, they would suggest;that nearly every doctor in America is violating the law. And
we know that is not correct.

Recent "Defensive Medicine" Surveys

In the June 2010, the Archives of Inlernal Medicine,2416 doctors were anonymously asked to
consider the following two stategrents an{'indicate if they agreed or not:

"Doctors order more ,"ri;"4 nfu::;*., than patients need to protect themselves against
malpractice suits.,'

"Unnecessary use of diagnostic tests will not decrease without protections for physicians
against unwarranted malpractice suits.,' ,

About 9 out of 10 doctors say t\ey age,bqfNotably, they were not asked if they personally
engage in the practice (let alonethe kind'bf detail the GAO suggested). Like ull-ri-ilut'!ush
poll" surveys, there were no counter viewpoints to provide any balance to these statements, nor
were there any follow rrF guestions asking doctors to identify the specific unneeded tests they
may have ordered. Had these questions been asked, the survey results would undoubtedly have
been substantially different.

A doctor who bills Medicare or Medicaid'for tests and procedures done for a personal purpose -e.g., lawsuit protection_- as oppo"sed to wliht is medicaliy necessary for a pati&rt, is committing
fraud under federal and state IrrlrfrfcareArli:dicaid progru-r.

The Medicare law states:

included-in the poll to provide any balance to these statements." Moreover, he called the polls "incendiary . . . filled
with loaded language . . 

: [-un gffort to] move public opinion in a particular direction advantageous to the poll
sponsor'" Letter from Richar_d J Behn, Preisident,T{umbercrunciers, Inc., to Joshua pruzanJry, president, New
York State Bar Associatign, 

tllne 23,^P!7 .ln 199f,r a "poll" on the subject of "tort reform,', conducted by Frank
Luntz, was roundly criticized ror'pu3F-pbtl" bias. 

"Luntz 
admitted that he had "counted people as favoring .tort

reform'-if they accepted the statement that 'we should stop excessive legal claims, frivolous lawsuits and
overzealous lawyers."' Diane Colasanto, former President of the American Association for public opinion
Research, said, "You can't measure public opinion with leading questions Iike these." See,,,TLteGOp Conhact:^r:vv_ry!r, urrs, r vu weu r urscDurE puurru uprnrotr wrtn leaolng questlOns lfke
Luntz Admits Initial polling was 'Flawed,"'The Hotline, Novem6er 14. lgg5.

,tni"ilir"*'i*r^ Ji""o, to Heatth Care, Gereral AccountingnE^^^,1Office, GAO-03-836, Released August ZS,20dQ: *.
I
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"It shall be the obligation of any health care practitioner and any other person . . . who
provides health care services for which payment may be made (in whoie or in part) under
this Act, to assure, to the extent of his authority that services or items ordered or provided
by such practitioner or person to beneficiaries and recipients under this Act . . . will be
provided economically and only w_hen, and to the extent, medically necessary."7

"[N]o payment may be made uriagFpart A orpart B for any expenses incurred for items
or services . . . which ' "iare not riasonable and necessary fo. ih. diugtrosis or treatment
of illness or injury or to improve the functioning of a malformed bod1imember.,,8

Providers cannot be paid and./or participate in the Medicare program unless they comply with
these provisions, and they impliedly certify compliance with these provisions when they file
claims. Thus, if they are not in compliance, the certifications and the claims are false. providers
who do not comply and./or file false claims"can be excluded from the Medicare program.e

Perhaps more import*1lY? the i{gdicare ilaim form (Form 1500) requires providers to expressly
certify that "the services shown oir the form were medically indicated and necessary for the
health of the patient."i0 If the services are, to the doctor's 

-knowledge, 
medically rrirr"""rrury,

the claim is false.

State Medicaid Law
'.a?

State law tends to track_the fed,eilllpqujr{pents, including New York's law. For example,
according to the New york StalJoffice'ofMedicaid Inspector General:

"Some Medicaid providers engage in fraudulent activities. The Office of the Medicaid
Inspector General reviews provider billing and other activities and investigates charges of
fraudulent behavior in order to take all appropriate actions." ll

"Some examples of provider ti.raio.rlrar' '. 
I . ,u*rrg unnecessary x-rays, blood work,

etc."l2

New York's regulations speciff that failure to comply with federal law is also considered an
"Unacceptable practice[] under the medical assistancl program."l3 Further, ..an unacceptable
practice is conduct which constitutes fraud or abuse and in-cludes:

7 42 u.s.c. $ l32oc-5(axl). ; , e
8 42 u.s.c. g 13e5y(axl j(A)._ . .i,, . ;il$.
" see also, Mikes v. strauss,274F.3a?8i,700!l (id cir.2001) and cases cited therein (holding that compliance
with $ 1320c-5(aXl) is a condition of participation in the Medicare program but not a conditioriof payment; other
courts do not make that distinction, e.g., United States ex rel. Kneelkini v. Gambro Healthcare,In ., t t: n. sopp.2d35,41(D. Mass.2000) (holding that compliance with g t32oc-5(axl) is a condition of payment).
t,o, 

S^ee ., \ttl : I 
!;vww.cms.gov/cmsforms/downioads/CMS I 500g05 pdi.

" See., htp://www.omig.ny.gov/data/content/blogsection/g/52l
" See., http://www.omi g ny .gov I datalcgntent/v1ew/2 gl 5Z/, ! 
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(1) False claims. (i) Submitting, or causing to be submi tted, aclaim or claims for ...

H:ii::ilT}::#;:i,?r 
suppries provided at a frequencv or in an amount not

Moreover, like federal law, physiciqns mrlgt file a Claim Certification Statement, certifying:

I understand tha! puy-.it,*o JiiLot"n of this claim will be from federat, state and
local public funds and that I may be prosecuted under applicable federal and state laws
for any false claims, statements or documents or concealment of a material fact.l5

And if they do submit a false claim, the sanctions are significant and include removal from the
program.'"

We do not believe that most physicians in the country are submitting false claims to Medicare
and Medicaid. We believe most physicians are gooddoctors who oider tests and procedures for
lhe very reasons that they certifu to Medicare and Medicaid - because they are medically
indicated and necessary for the health qf the patient. Perhaps some doctois do commit fraud, and
clearly "fee-for-service" medici,le 

"reuier-a 
perveise.incentive for providers to do too many tests.

But it certainly is the lesson of$story thaFeven if you remove litigation as a factor, the extent of
tests and procedures that will'b.eiordered;'fill not change. Enacting so-called ..tort reform,,will
continue to fail as a solution to-t[is coufity's health cale problems.

(Thanl<s much to Lesley Ann skillenfor her assistance with this paper.)
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